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APPELLANT’S STATEMENT OF QUESTION 

PRESENTED 


The question is whether upon the rejection of a claim 
by the executor of an estate, the nine months period al¬ 
lowed to the claimant by Section 518, Title 18, D. C. Code, 
for commencing suit thereon, which was in effect when 
claimant’s cause of action accrued, is to apply, in view 
of an amendment to Section 518 enacted after testamen¬ 
tary letters were issued, but before the end of the pro¬ 
bate year, and before claimant filed her claim, which 
shortened the period for filing suit to three months—tak- 
ing into account that Section 518 is not a pure statute of 
limitation, but a limitation qualifying a right—and that 
the amending Act did not contain a saving clause nor 
specify that it was to be applied retroactively. 
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InTfrit States (Court of Atmrals 


Foe the District op Columbia Circuit 


No. 10,757 


Rose Kalis, Appellant, 
vs. 

William E. Leahy, as Executor, Estate of 
Annie A. Kilrot, deceased, Appellee. 


Appeal from the United States District Court 
for the District of Colombia 


JURISDICTIONAL STATEMENT 

Appellant filed a Complaint in the United States Dis¬ 
trict Court for the District of Columbia to recover' for 
the reasonable value of services rendered to the defend¬ 
ants testatrix. (Joint App. 2A, 3A, 4A). The appellee 
thereafter filed a Motion to dismiss the Complaint (Joint 
App. 4A, 5A). The Court granted appellee’s motion and 
its order dismissed appellant’s cause of action (Joint 
App. 6A). This appeal is taken from the order of dis¬ 
missal. 

Jurisdiction was conferred on the District Court by 
the provisions of Section 306, Title 11, and Section 501, 
Title 20, District of Columbia Code, 1940 Edition, and on 
this Court by Section 1291, Title 28, United States Code. 
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STATEMENT OF THE CASE 

On May 12, 1950, the appellant, Rose Kalis, filed her 
Complaint in the United States District Court for the 
District of Columbia to recover for the reasonable value 
of services rendered to Annie A, Kilroy, deceased, during 
the period from January, 1931, to September 19, 1948, the 
date of death of decedent (Joint App. 2A, 3A). 

The Complaint alleged that appellant was a registered 
nurse and that she rendered services to the decedent 
from the beginning of the employment until September, 
1945 as a companion, and thereafter, as a nurse (Joint 
App. 2A, 3A). 

The Complaint further alleges that the decedent prom¬ 
ised appellant on several occasions that she would make 
provision for appellant in her Will to compensate for 
the services rendered but that she failed to do so. Ac¬ 
cordingly, the Complaint asserts that the appellee, as 
executor of the decedent’s estate, is indebted to the ap¬ 
pellant for the reasonable value of the services rendered 
(Joint App. 3A). 

Annie A. Kilroy died on September 19, 1948, leaving a 
Last Will and Testament; the appellee herein qualified 
as executor of her estate and Testamentary Letters there¬ 
in were issued to him on October 5,1948 (Joint App. 7A). 

The appellant probated her claim against said estate 
on October 3, 1949, and the appellee rejected it on Oc¬ 
tober 27,1949 (Joint App. 7A). 

STATUTES INVOLVED 

Section 518, Title 18, D. C. Code, 1940 Edition: 

“If a claim be exhibited against an executor, or ad¬ 
ministrator which he shall think it his duty to dis¬ 
pute or reject, he may retain in his hands assets 
proportioned to the amount of the claim, which as- 
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sets shall be liable to other claims, or to be delivered 
up or distributed in case the claim be not established; 
and if on any claims exhibited and disputed as afore¬ 
said the creditor or claimant shall not, within nine 
months after such dispute or rejection, commence a 
suit for recovery the creditor shall be forever barred; 
and the executor or administrator may plead this 
section in bar, together with the general issue or other 
plea proper to bring the merits of the cause to trial; 
and on any dividend to be made nine months after 
such dispute or rejection and failure to bring suit 
the executor or administrator may proceed to pay or 
distribute as if he had not knowledge or notice of 
such claim or as if it did not exist; but if the claim 
be put in suit within the nine months it may be as¬ 
certained by verdict or otherwise, and the court shall 
proceed as herein directed, regard being had to the 
rules herein laid down as to the notice to be given 
by the executor or administrator and distribution or 
payment be made after such notice. (Mar. 3, 1901, 
31 Stat. 1245, Ch. 854, Sec. 348.) ” 

Public Law 125 of June 24, 1949, is set forth in full in 
the Appendix to Appellant’s Brief at Pages 24 and 25, 
hereof. 

Section 5 of Public Law 125, states as follows: 

“Sec. 5. Section 348 of said Act approved March 
3, 1901 (title 18, sec. 518, D. C. Code, 1940, lines 9,15, 
and 19) is amended by striking out the words ‘nine 
months’ where they appear three times in said sec¬ 
tion and inserting each time in lieu thereof the words 
‘three months’ ”. 

STATEMENT OF POINTS 

1. Appellant’s cause of action accrued on September 
19, 1948, the date of death of the decedent, and the Court 
erred in failing to rule that the rights of appellant were 
determined as of such time. 

2. The Court erred in applying Public Law 125 of June 
24, 1949, retroactively, in the absence of language in the 
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law expressly directing such application, thus denying to 
appellant a substantial right. 

3. Appellant filed suit wdthin nine months of the time 
her claim was rejected by the appellee as provided by 
Section 518, Title 18, the law in effect when appellant’s 
cause of action accrued and when testamentary letters 
were issued, and the Court erred in disregarding the ap¬ 
plicable law. 


SUMMARY OF ARGUMENT 

The appellant seeks to recover the value of services 
rendered to the decedent based upon the latter’s promise 
to compensate for such services by making provision for 
appellant in her Will. This cause of action accrued to 
appellant upon the death of decedent on September 19, 
1948. Letters Testamentary in the estate were issued to 
the appellee on October 5,1948. 

Appellant probated her claim for the value of said serv¬ 
ices on October 3, 1949, within the probate year, and the 
appellee rejected her claim on October 27, 1949. Appel¬ 
lant filed her Complaint in this case on May 12, 1950. 
Appellee moved to dismiss it on the ground that suit was 
not filed within the time provided by law. Appellee’s 
motion was granted by the Court and its order of dis¬ 
missal is the basis of this appeal. 

At the time appellant’s cause of action arose, Section 
518, Title 18, provided that suit on a rejected claim must 
be commenced within nine months after its rejection, 
whereas the amendment to this Section contained in Pub¬ 
lic Law 125 of June 24, 1949, shortened the time for the 
filing of suit to three months after rejection. 

Appellant contends that Section 518 is to be distin¬ 
guished from a pure statute of limitation, since the limita¬ 
tion contained in Section 518 qualifies a given right. 
Therefore, the rights conferred on appellant under Section 
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518 upon the accrual of her cause of action are determina¬ 
tive and Public Law 125 cannot operate in derogation of 
those rights unless it is to be given a retroactive appli¬ 
cation. 

The text of Public Law 125, its title and legislative 
history clearly show that it was enacted as part of a 
plan to provide for the administration of estates within 
six months. There is no indication, express or by impli¬ 
cation, that Public Law 125 is to have a retroactive ap¬ 
plication. 

The cases construing the effect of an amending act 
which shortens the period of time in a statute of the type 
of Section 518, where a right is qualified, hold that the 
amending act shall not be given a retroactive effect in the 
absence of clear and strong words so prescribing or un¬ 
less the intention of the legislature cannot be otherwise 
satisfied. It follows, in accordance with the holding of 
these cases that Public Law 125 should not be construed 
so as to apply retroactively. 

Accordingly, appellant contends that her Complaint was 
filed within the time prescribed by the law in effect when 
her cause of action accrued, and that the Court erred in 
giving a retroactive operation to Public Law 125, and in 
so doing deprived appellant of a substantial right. 

ARGUMENT 

1. Appellant’s Cause of Action Accrued on September 
19, 1948, the Date of Death of the Decedent, and the 
Court Erred in Failing to Rule That the Rights of 
Appellant Were Determined as of Such Time. 

The complaint asserts a cause of action against the 
appellee. It describes the oft-repeated promise of de¬ 
cedent to appellant that she would take care of the ap¬ 
pellant in her Will to compensate for the services being 
performed; it sets forth the nature and extent of the 
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services which appellant rendered over a period of 17 
years; and moreover, it alleges that the decedent failed 
to carry out her promise to appellant. Accordingly, re¬ 
covery is sought against the appellee, as executor of de¬ 
cedent’s estate, for the reasonable value of such services. 

In the present state of the record in this case, appellee’s 
motion to dismiss admits all of these facts and thus 
admits the existence of appellant’s cause of action. This 
proposition of law is so fundamental and well established 
that the citation of authorities for its support is not be¬ 
lieved to be necessary. 

Appellant submits that her cause of action came into 
existence upon the death of the decedent on September 19, 
1948. The cases of Tuolrvy v. Trail, 19 App. D. C. 79, and 
West v. Bauduit, 59 App. D. C. 74, 33 F. (2d) 370, fully 
support this contention. In the latter case, the trial court’s 
instruction to the jury stated, in part, at page 75, as fol¬ 
lows: 

“The action for services must be brought within 
three years from the time the services were per¬ 
formed, but if the agreement was that they were to 
be compensated for by a provision in the will, then 
no cause of action arose until the death of the de¬ 
cedent, . . 

This instruction was held to have been correct 

Although the cause of action arose on the date of death 
of the decedent, it is recognized as a practical matter 
that suit could not have been entertained in this case 
until the testamentary letters were issued to the appellee, 
which occurred on October 5, 1948. However, the provi¬ 
sions of Section 202, Title 12, D. C. Code, 1940 Edition, 
as applicable here, would have excluded from the general 
limitation period the time between the death of the de¬ 
cedent and the granting of the letters. Accordingly, ap¬ 
pellant’s cause of action was maintainable against the 
appellee from October 5, 1948, when the letters were is- 
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sued, and the general limitation period against the filing 
of suit by appellant would have run from such latter date. 
The case of Clawans v. Sheetz, 67 App. D. C. 366, 369, 
92 F. (2d) 517, fully supports this position. 

It is submitted that the date on which appellant’s cause 
of action arose is the foundation from which all of appel¬ 
lant’s rights are determined and measured in this action. 
The provisions of Section 518, Title 18, in effect on Sep¬ 
tember 19, 1948, allowed appellant, inter alia, nine months 
after October 27, 1949, the date of rejection of her claim, 
for the commencing of suit for recovery, and her com¬ 
plaint having been filed on May 12, 1950, was well within 
the prescribed time. It follows, therefore, that the amend¬ 
ing provision contained in Public Law 125 of June 24, 
1949, under which only three months from the date of 
rejection of the claim is allowed for the bringing of suit, 
has no applicability to this case. 

The case of Ferguson v. Ferguson, (1937), 169 Va. 77, 
192 S. E. 774, presents an issue similar to that raised in 
the instant case, with respect to determining the point 
at which a litigant’s rights are determined. The Court 
upheld the proposition that “rights accrued” will be 
governed by the original statute and will not be affected 
by the amending provision. In reaching its conclusion, 
the Court stated as follows: 

“A great majority of opinion, and we think the 
better opinion, applies the same rule of construction 
to new or changed provisions of statutes of limitation 
that it applies to the construction of other statutes. 
In following this rule, the new enactment is held to 
apply to all rights or causes of action after its passage, 
leaving all rights or causes of action existing at the 
time of such passage subject to the operation of prior 
limitations, unless otherwise provided. Therefore, 
rights accrued, claims arising, proceedings instituted, 
orders made under the former law, or judgments ren¬ 
dered before the passage of an amended statute will 
not be affected by it, but will be governed by the 
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original statute, unless a contrary intention is ex¬ 
pressed in the latter statute.” (Italics supplied) 
(Page 777). 

To the same effect is the early case of West Feliciana 
Railroad Company v. Samuel Stockett, Administrator of 
E. Stockett, deceased, (1850), 21 Miss. (13 Smedes and 
Mar.) 395, wherein suit on a promissory note was brought 
against the estate on June. 1, 1848. The limitation period 
in effect at the death of decedent and when administration 
issued on November 13, 1843, was six years. The Act of 
February 24, 1844, limited the time for filing suit against 
the representative of an estate to four years from the 
qualifying of such representative. 

The Court observed that administration was taken out 
in this case before the passage of the Act of 1844, and 
that more than four years had elapsed from its effective 
date and the commencing of suit. The Court posed the 
question therefore: “At what time did the statute begin 
to run on this claim?” 

In ruling that the later Act was not applicable the 
Court stated: 

“Our conclusion is that the act was prospective; 
that it was only intended to declare that, as to ad¬ 
ministrators thereafter to be appointed, the bar 
should commence from the qualification of the admin¬ 
istrator.” (Page 397). 

The reasoning of the above quoted cases is strikingly 
applicable to this action. It is concluded therefore that 
the time when appellant’s cause of action occurred is 
the focal point from which all of her rights are to be 
determined, and the Trial Judge erred in failing to rule 
that the cause of action with its concomitant rights ac¬ 
crued to appellant on September 19, 1948, the date of 
death of the decedent 
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2. The Court Erred in Applying Public Law 125 of June 
24, 1949, Retroactively, in the Absence of Language 
in the Law Expressly Directing Such Application, 
Thus Denying to Appellant a Substantial Right. 

(a) Section 518, Title 18, Is a Special Limitation 
Statute Qualifying a Given Right. 

It may be seen that Section 518, Title 18, outlines vari¬ 
ous rights and duties in addition to limiting the time 
within which suit may be brought on rejected claims. 
It authorizes the executor to retain assets proportional 
to the amount of a claim exhibited against him; to pay 
dividends after the limitation period in the event suit 
is not brought, in the same manner as though he did not 
have notice of the claim, and directs the manner of dis¬ 
tribution and payment where suit is filed and the claim 
is ascertained by verdict or otherwise. 

Whether Section 518 is to be denominated a non-claim 
statute or is to be assigned some other name, it seems 
clear that it can be distinguished from what is commonly 
called the pure statute of limitation. In the case of Secrest 
v. Galloway Company, et al, (1948), 239 la. 168, 30 N. W. 
(2d) 793, the Court had occasion to treat the subject 
of such distinction, and at Page 796, it quoted from 37 
C. J. 686, Par. 5, as follows: 

“ ‘A wide distinction exists between pure statutes 
of limitation and special statutory limitations quali¬ 
fying a given right. In the latter instance time is 
made an essence of the right created, and the limita¬ 
tion is an inherent part of the statute, or agreement 
out of which the right in question arises, so that there 
is no right of action whatever independent of the 
limitation. . . 99 

A very apt description of a statute qualifying a given 
right is set forth by this Court in the case of Lewis v. 
Reconstruction Finance Corporation, (1949), 85 App. D. C. 
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339, 177 F. (2d) 654, involving a so-called wrongful death 
statute, which both conferred a right and specified a time 
limitation. This description was stated as follows: 

. . the time thereby prescribed for filing suit 
operates as a limitation of the liability itself as cre¬ 
ated by the statute, and not of the remedy alone. It 
is deemed to be a condition attached to the right to 
sue. As such, time has been made of the essence of 
the right, which is lost if the time is disregarded. 
The liability and the remedy being created by the 
same statute, limitation of the remedy must be treated 
as limitation of the right . 99 (Page 340). 

The appellant, having probated her claim, was obliged 
to thereafter conform to the requirements of Section 518, 
Title 18. In this connection the case of Clawans v. Sheetz, 
supra, characterizes Section 518 as a special statute of 
limitation (Page 367, 368, F. N. 1) and describes its 
operation at Pages 371 and 372, in relation to the case of 
ZoUickoffer, Exr. v. Seth, Adm., 44 Md. 359. In the in¬ 
stant case, the effect of appellant’s having probated her 
claim, was to confer upon her a valuable right in that she 
was provided with security and assurances for the pay¬ 
ment thereof upon the establishment of the claim that 
are not available to a creditor pursuing other provisions 
of law in the enforcement of a claim. Thus it follows 
that Section 518 is not a pure statute of limitation, but 
is one in which a given right is qualified. 

(b) Public Law 125 of June 24 , 1949 , Should Not Be 
Applied Retroactively. 

Turning now to Public Law 125, it may be observed 
that it contains seven sections, each of which amends an 
existing section of the District of Columbia Code relat¬ 
ing to the administration of estates. In each instance 
the effect of the amendment is to shorten the period of 
time within which to complete a step in the administra¬ 
tion of an estate, the purpose being to provide a means 
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for settling estates six months after the qualification of 
the personal representative. In this connection, Public 
Law 125 makes no reference to existing causes of action 
and does not contain a saving clause. 

It thus becomes necessary to determine whether Public 
Law 125 is to be given a retroactive effect. We may look 
first at the language of the Act itself and its legislative 
history in seeking aids to its interpretation. Apart from 
the general tenor of the provisions of Public Law 125, the 
only expression of purpose contained in the Act is derived 
from its title. It states as follows: 

“An Act to amend sections 260, 267, 309, 315, 348, 
350, and 361 of the Act entitled ‘An Act to establish a 
code of law for the District of Columbia \ approved March 
3, 1901, to provide that estates of decedents being admin¬ 
istered within the probate court may be settled at the 
election of the personal representative of the decedent 
in that court six months after his qualification as such 
personal representative.” 

The report of the House of Representatives (House 
Report No. 740, June 7, 1949) with reference to this legis¬ 
lation stated, in part, as follows: 

“The purpose of this bill is to permit the closing 
of estates in the regular course of. administration 
within 6 months of the appointment of the personal 
representative.” (U. S. Code Congressional Service, 
81st Congress, First Session, Vol. 2, Page 1411.) 

It is thus observed from the general tenor of the Act, 
the description set forth in its title, and the legislative 
history, that Public Law 125 was designed to accomplish 
one purpose, namely, to permit the closing of estates 
within 6 months after appointment of the personal repre¬ 
sentative. It follows then that Public Law 125 could not 
be applied retroactively and is to be applicable only in 
the case of estates wherein the personal representative 
qualified after the Act was approved on June 24, 1949. 


12 


There have been a number of court decisions bearing on 
the question of the retroactive application of amending 
statutes. These decisions relate to amendments of pure 
statutes of limitation and the so-called special limitation 
statutes which qualify a given right. The cases to be 
discussed here, will, for the most part, be of the latter 
type since appellant contends that Section 518 is within 
such category. 

In the case of United States Fidelity and Guaranty Com¬ 
pany v. United States for the use of Struthers WeUs 
Company, 1908, 209 U. S. 306, 28 Sup. Ct. 537, 52 L. Ed. 
804, a contract was entered into between Flaherty and 
the United States on December 10, 1903, and the material 
was furnished to Flaherty by the Struthers Wells Com¬ 
pany in March, 1904. This action was commenced on April 

12, 1905, predicated on the Act of Congress of August 

13, 1894. The amendment to this Act became effective 
on February 24, 1905. In holding that the amendment 
was not applicable in this case the Court stated: 

“The presumption is very strong that a statute 
was not meant to act retrospectively, and it ought 
never to receive such a construction if it is sus¬ 
ceptible of any other. It ought not to receive such 
a construction unless the words used are so clear, 
strong, and imperative that no other meaning can 
be annexed to them, or unless the intention of the 
legislature cannot be otherwise satisfied.” (Page 
807). 

Further on, in answer to the contention of plaintiff in 
error, to the effect that the procedural portions of the 
amending statute should have a retroactive effect, the 
Court stated as follows: 

“Even matters of procedure are not necessarily 
retrospective in their operation in a statute, and we 
see no reason for holding that this statute, of but 
one section, should be split up in its construction, 
and one portion of it made applicable to cases already 
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existing and other portions applicable only to the 
future. We are convinced Congress did not intend 
such separation. ’ 9 (Page 808). 

Appellant submits that this latter quote is particularly 
applicable to the question raised in her case. Since the 
appellee herein qualified as executor more than eight 
months prior to the approval of Public Law 125, appellant 
contends that its provisions were impossible of applica¬ 
tion in her case. The periods of time specified in Public 
Law 125 are all shorter than the period of time that 
elapsed between the issuance of testamentary letters on 
October 5, 1948, and June 24, 1949, when Public Law 125 
was approved. It follows therefore, that we may contend 
by analogy to the quoted statement of Mr. Justice Peck- 
ham in the Struthers Wells Company case, supra, that 
there is no basis for the position that Public Law 125 
should be split up so as to make one part applicable to 
appellant’s case and the other portions to be applicable 
to the future. We may say also, using the same analogy, 
that we are convinced that Congress did not intend such 
a separation of the Act. 

In the case of United States to the use of General Elec¬ 
tric Company v. Schofield, (1910) (E. D. Pa.), 182 Fed. 
240, the same two statutory provisions involved in the 
Struthers Wells Company case, supra, were construed on 
the basis of an even more stringent set of facts. Here, 
the original contract was entered into in 1903 and the 
suit was brought July 5, 1910. The Court observed, how¬ 
ever, that “the parties agree that all the work done and 
the materials furnished by the General Electric Company 
were done and furnished after the Act of 1905 was 
passed.” It is to be noted also, that the Schofield Com¬ 
pany and the use plaintiff with the consent of the surety 
entered into certain supplemental agreements after the 
date of the amending statute, but these were considered 
to be parts and incidents of the original contract. The 
question as previously noted, was whether the amending 
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provision of 1905 was to be given a retroactive effect so 
as to roach back to the contract of 1903. The Conrt held 
that the amending Act had no application to this case, and 
its decision was affirmed in the case of Title Guaranty and 
Surety Company v. United States to the use of General 
Electric Company (1911) (3 CCA), 187 Fed. 98. 

The more recent case of United States v. St. Louis, Sam 
Francisco and Texas Railway Company (1926), 270 U. S. 
1, 46 Snp. Ct. 182, 70 L. Ed. 435, involved the construction 
to be given to a provision of Chapter 91 of the Trans¬ 
portation Act of 1920. In each of the cases involved, 
the railroad had, prior to Federal Control, rendered to 
the War Department, transportation service, payment for 
which was disallowed by the auditor. Each company 
commenced suit therefor in the Court of Claims more 
than three years but within six years from the time when 
the cause of action accrued, and after the lapse of three 
years from the enactment of the Transportation Act of 
February 28,1920. 

Mr. Justice Brandeis, speaking for the Court, stated 
as follows: 

“That a statute shall not be given retroactive effect 
unless such construction is required by explicit lan¬ 
guage or by necessary implication is a rule of general 
application. It has been applied by this Court to 
statutes governing procedure, United States Fidelity 

& Guaranty Co., v. United States, 209 U. S. 306, _; 

and specifically to the limitation of actions under an¬ 
other section of Transportation Act 1920. (citing 
cases). There is nothing in the language of Para¬ 
graph 3 of Sec. 16, or in any other provision of the 
Act, or in its history, which requires us to hold that 
the three year limitation applies, under any circum¬ 
stances to causes of action existing at the date of the 
aet. ,, (Page 437). 

In the case of Neild, et al, v. District of Columbia, 71 
App. D. C. 306, 110 F. (2d) 246, wherein a District of 
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Columbia tax statute was being construed, this Court 
stated, with reference to the question of retroactive ap¬ 
plication of a statute, as follows: 

“The rule is well settled that unless the contrary 
plainly appears a statute operates prospectively only; 
in other words, ‘that a statute ought not to be con¬ 
strued to operate retrospectively in the absence of 
clear, strong and imperative language commanding 
it;’ and if a double sense is possible that which re¬ 
jects retroactive operation must be selected.’’ (Page 
314). 

On the basis of the foregoing cases, it is clear that 
Public Law 125 was not to have a retroactive effect and 
as a consequence it is applicable only in the case of 
estates wherein the testamentary letters were issued after 
its effective date. It is submitted that the Trial Judge 
erred in applying it to this case, and appellant contends 
that the effect of this ruling was to deprive her of vital 
rights. 

(c) Deprivation of Remedy Is a Deprivation of Right 

In a case involving a typical statute of limitations pro¬ 
vision, treated by this Court in the case of McKay v. Brad¬ 
ley, 26 App. D. C. 449, it was stated: 

“It is true that pleas of the statutes of limitations 
have always been regarded as affecting the remedy, 
and not the merits; yet remedies are the life of 
rights, and deprivation of a remedy often amounts 
to the complete deprivation of a right in its strict¬ 
est sense . 11 (Page 455). 

In the case of Edwards v. Kearzey, (1878), 96 U. S. 595, 
24 L. Ed. 793, treating the means of enforcement of an 
obligation, it was stated: 

“The obligation of a contract includes every thing 
within its obligatory scope. Among these elements 
nothing is more important than the means of en¬ 
forcement. This is the breath of its vital existence. 
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Without it, the contract, as such, in view of the law, 
ceases to he, and falls into the class of those ‘imper¬ 
fect obligations ’, as they are termed, which depend for 
their fulfillment upon the will and conscience of those 
upon whom they rest. The ideas of right and remedy 
are inseparable. ‘Want of right and want of remedy 
are the same thing’.” (Page 796) 

We submit, therefore, that the appellant has been de¬ 
prived of a valuable right as a result of the error of the 
Trial Judge in giving a retroactive application to Public 
Law 125 contrary to its purpose and to the provisions of 
the Act itself, and in violation of established rules of statu¬ 
tory construction. 

3. Appellant Filed Suit Within Nine Months of the Time 
Her Claim Was Rejected by the Appellee, as Provided 
by Section 518, Title 18, the Law in Effect When Ap¬ 
pellant’s Cause of Action Accrued and When Testa¬ 
mentary Letters Were Issued, and the Court Erred 
in Disregarding the Applicable Law. 

It is established by the record herein that the decedent 
died on September 19, 1948, and that testamentary letters 
in her estate were issued to the appellee on October 5, 
1948. Therefore a period of more than nine months 
elapsed between the accrual of appellant’s cause of action, 
upon the death of decedent, and the approval of Public 
Law 125 on June 24, 1949. Likewise, its enactment fol¬ 
lowed by more than eight months the issuance of the testa¬ 
mentary letters. 

Section 518, Title 18, in effect at the time of decedent’s 
death and when the testamentary letters were issued, al¬ 
lowed a claimant nine months after the rejection of the 
claim for the commencing of suit thereon. Appellant’s 
claim was probated against the estate on October 3, 1949, 
and was rejected by the appellee on October 27,1949. Ap¬ 
pellant’s complaint was filed May 12,1950. 
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The question therefore is whether the nine month limi¬ 
tation in effect at the accrual of appellant’s cause of action 
shall apply to her case in view of Section 5 of Public 
Law 125, which limits the time for filing suit to three 
months after rejection of the claim. In this connection, 
to hold Section 5 of Public Law 125 applicable in this 
case would necessitate extracting it from its setting as 
an integral part of the plan provided for under Public 
Law 125, and giving it an especial significance and treat¬ 
ment. At the same time, the other sections of this Act, 
referring to those applicable in the case of a decedent 
domiciled in the District of Columbia, as here, must of 
necessity remain dormant and impossible of application 
to this estate in view of the issuance of testamentary 
letters more than eight months prior to the effective date 
of Public Law 125. 

While appellant filed her claim near the end of the 
probate year, it may be observed that it was probated 
within the one year period as provided by Section 526, 
Title 18, District of Columbia Code, 1940 Edition, in effect 
when the testamentary letters were issued. At this point, 
it is interesting to note that Section 526 was also amended 
by Public Law 125 (Section 6), thus shortening the time 
in which the executor shall be answerable for probated 
claims to six months from the date of his letters. Al¬ 
though the record shows that appellant’s claim was not 
probated within six months of the issuance of the letters, 
the record does not show that appellee refused to con¬ 
sider her claim on the ground it was not timely filed, in 
accordance with Section 526, as amended by Section 6 of 
Public Law 125. This position is borne out by appellee’s 
motion to dismiss which is predicated on but one con¬ 
tention, namely, that appellant’s cause of action was 
barred under the provisions of Section 518, as amended 
by Public Law 125. It is clear that Public Law 125 
amended Section 518 only as to the time for filing suit 
after the rejection of a claim. 
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There are a number of cases which support appellant’s 
position in this action. One of the leading cases is that 
of Hathaway, et al, v. Merchants Loan and Trust Com¬ 
pany (1905), 218 Ill. 580, 75 N. E. 1060. It involved a 
situation comparable in many respects to the case here 
in question. In the Hathaway case, the decedent died 
on December 31, 1902, and the testamentary letters were 
issued January 13, 1903. The statute then in force al¬ 
lowed a claimant two years from the date of the issue 
of letters in which to file a claim; this statute was 
amended on May 15, 1903, effective as of July 1, 1903, 
limiting the time for filing a claim to one year from the 
issuance of letters. The claimant filed its claim against 
the estate on May 2, 1904, more than 15 months after 
the letters issued. The claim was allowed resulting in this 
appeal on the part of the estate, contending the claim 
was barred by the amended limitation period. 

The Court stated, with reference to this question, as 
follows: 

“While it is undoubtedly within the power of the 
Legislature to pass a statute of limitations or to 
change the period of limitation previously fixed and 
to make such statute or changes applicable to exist¬ 
ing causes of action, yet such a statute is not to be 
readily construed as having a retroactive effect, but 
is generally deemed to apply merely to causes of 
action arising subsequent to its enactment, and the 
presumption is against any intent on the part of the 
Legislature to make the statute retroactive.” (cit¬ 
ing cases) (75 N. E. 1061). 

In the case of Mott, et al, v. Fulton (1936), 131 Ohio St. 
500, 3 N. E. (2d) 404, in a somewhat abbreviated de¬ 
cision this same principle of law was upheld. In that 
case the defendant relied upon an amendment which be¬ 
came effective on January 1, 1932, barring claims not pre¬ 
sented within three months. The lower court’s decision 
holding the amendment inapplicable, was affirmed, inas- 
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much as the date of the decedent’s death was May 30, 
1931, and the executors were appointed June 4,1931, more 
than three months before the effective date of the statute. 

The case of Alamo Development Corporation v. Thomas 
(1948), 186 Tenn. 631, 212 S. W. (2d) 606, also involved 
the question of an amendment shortening the period of 
time for filing claims against an estate. The decedent died 
intestate on January 7, 1947, and on January 29, 1947, 
the appellant qualified as his administratrix. The claimant 
filed its claim on January 15, 1948. The Court observed 
that on the date of death of decedent and on the date 
appellant was appointed and qualified as administratrix, 
a 12 months provision for the filing of claims was in 
effect. The amendment became effective in March, 1947, 
changing the time for filing claims to nine months. The 
Court referred to the Hathaway case, supra, among oth¬ 
ers, and on the basis of that reasoning upheld the lower 
court’s ruling that the suit was timely filed. 

The Court also referred to the limiting provision as 
a “non-claim or administrative statute”, thus distin¬ 
guishing it from the so-called pure statute of limitation. 
In this connection, appellant contends that the name 
assigned is of little consequence, the important feature 
in her case being that Section 518, Title 18 of the District 
of Columbia Code, confers rights in addition to specify¬ 
ing a time limitation, and as such is to be distinguished 
from a statute dealing exclusively with remedies. 

An authoritative comment on the proposition presented 
is set forth in the annotation appearing at 117 A. L. R. 
1208, stating as follows: 

“It has been held that, where an estate is in the 
process of administration, any amendment of the 
statute of non-claim shortening the time for present¬ 
ment or proof of claims will not affect the time for 
proof of claims against such estate unless it expressly 
provides that it is to operate retroactively.” (citing 
cases) (Page 1209). 
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The case of Paschall v. Reed, (1943), 320 HI. App. 390, 
51 N. E. (2d) 342, further substantiates appellant’s posi¬ 
tion here, as to the inapplicability of Public Law 125 to 
her case. In the Paschall case the administrator of the 
estate was appointed November 6, 1939. The claim 
against the estate was filed on October 21, 1940, within 
one year from the date of the appointment of the admin¬ 
istrator, but more than nine months after, both, the date 
of his appointment, and January 1, 1940, when the nine 
months amendatory provision became effective. It should 
be noted that the amending act contained a saving clause 
providing that it shall not affect any claim, right or 
remedy accruing under any law in force prior to the 
effective date of the Act. In this connection, however, 
appellant contends that the operation of the saving clause 
is designed to confirm a sound legislative policy against 
retroactive operation of a statute. Hence the operation 
of the saving clause in the Paschall case is comparable 
in effect to the operation of Public Law 125 to Section 
518 here, in view of the rule so overwhelmingly expressed 
in the Struthers Wells Company and related cases, supra, 
that a statute shall not be given retroactive application 
unless the words used are so clear and strong that no 
other meaning can be assigned to them, or unless the in¬ 
tention of the legislature cannot be otherwise satisfied. 

The holding in Paschal v. Reed, supra, was that the 
basic statute preserved to the plantiff the period of time 
therein prescribed, namely, one year, for the filing of 
claims against the estate, which was probated prior to 
the effective date of the amending act. The Court also, 
in answer to defendant’s contention that the claim of the 
plaintiff did not “accrue” until after January 1, 1940, so 
as to make the saving clause inapplicable, held this reason¬ 
ing not to be sound or justified “by any interpretation 
of the Act, or the law of this State.” 

In the case of In re Hall f s Estate (1943), 233 la. 1148, 
11 N. W. (2d) 379, the decedent died intestate on June 
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8, 1941, and his daughter was appointed administratrix 
on June 14, 1941. The first publication was on June 19 
and the last on July 3, 1941. The report of the adminis¬ 
tratrix in the estate was approved by order of the Court 
on March 21, 1942. The claimant filed application on 
March 23, 1942, to remove the administratrix alleging 
that decedent was at the time of his death, a resident of 
Polk County, and that the initial appointment of the ad¬ 
ministratrix in Poweshiek County was voidable and with¬ 
out authority of law. The claimant thereafter, on June 
9,1942, filed her claim against the estate. 

At the time of death of the decedent the law allowed 
a one year period from the giving of notice by the ad¬ 
ministratrix for the filing of claims. This law was 
amended on April 9, 1941, effective July 4, 1941, to pro¬ 
vide that all claims shall be filed within six months of 
the giving of notice. The administratrix filed a motion 
to dismiss claimant's proceeding on the ground that the 
claim was filed more than six months after the passage 
of the amending Act. It should be noted that there was 
a saving clause in the amending statute and also, the 
Court held that a saving clause from the 1939 Code was 
applicable. In considering this case, the Court observed 
that the claim was filed within the time provided by the 
law in force at the time of the opening of the estate, and 
said that what 44 rights appellant had, including the right 
to file her claim within one year, had accrued previous to 
the taking effect of the statute .' 9 (Page 382). In reversing 
the lower court's decision, the Court stated with reference 
to the claimant's rights, as follows: 

44 It is plain that there was not only a right which 
had accrued to the appellant but that the proceeding 
had been commenced; and hence her rights thus 
accrued were unaffected by the repeal and shortening 
of the period for filing claims.'' (Page 382). 

Appellant contends therefore that since her suit was 
filed within nine months of the time her claim was re- 
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jected by the appellee that she has fully met the require¬ 
ments of Section 518 in efi\»jt when her claim accrued 
and when the testamentary letters were issued, and that 
the cases herein cited fully support her position. In this 
connection, the fact that appellant’s claim was both- filed 
and rejected after Public Law 125 was approved does 
not bear upon the fundamental issues in this case. Her 
cause of action accrued on the date of death of the de¬ 
cedent, and she was in a position to have filed suit against 
appellee after the letters were issued to him on October 
5, 1948. Appellant contends that those dates are decisive 
of this cause of action and are the foundation of all of 
appellant’s rights herein. 

The cases hold uniformly to the view that a statute 
shall not be applied retroactively in the absence of strong 
language so prescribing, and Public Law 125 contains 
none whatsoever. Considering the further fact that Sec¬ 
tion 518 confers rights qualified by a time limitation, 
and is thus to be distinguished from a pure “statute 
of limitation”, an amendment to it must be treated 
with due recognition of the rights vested upon the accrual 
of the cause of action. 

We submit therefore, that appellant’s complaint was 
timely filed and that the Court’s ruling in dismissing 
it was not in accord with the applicable law. 

Finally, we take language from the case of O’Malley v. 
Svms, (1938), 51 Ariz. 155, 75 P. (2d) 50, concerning a 
preference as to statutes of limitation, which in the cir¬ 
cumstances used here, appellant feels is applicable to 
her case. The language states as follows: 

“We have repeatedly held that while the defense 
of the statute of limitations is a legitimate one, it is 
not favored by the courts, and, where two construc¬ 
tions are possible, the one which gives the longer 
period of limitations is the one which is to be pre¬ 
ferred.” (citing cases). (Pages 54,55). 





CONCLUSION 


It is respectfully submitted that the judgment of the 
Court below should be reversed since appellant’s rights 
were determined upon the accrual of her cause of action 
and since her complaint was timely filed, and in accord¬ 
ance with the provisions of Section 518, Title 18, as it 
then existed. 

Leo A. Rover, 

Clarence G. Pechacek, 

206 Southern Building, 
Washington 5, D. C. 
Attorneys for Appellant. 
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APPENDIX 

[Public Law 125— 81st Congress] 

[Chapter 242— 1st Session] 

[S. 1131] 

AN ACT 

To amend sections 260, 267, 309, 315, 348, 350, and 361 of 
the Act entitled “An Act to establish a code of law for 
the District of Columbia”, approved March 3, 1901, to 
provide that estates of decedents being administered 
within the probate court may be settled at the election 
of the personal representative of the decedent in that 
court six months after his qualification as such personal 
representative. 

Be it enacted by the Senate and House of Represented 
fives of the United States of America in Congress assem¬ 
bled, That section 260 of the Act entitled “An Act to estab¬ 
lish a code of law for the District of Columbia”, approved 
March 3, 1901, as amended by the Act approved June 30, 
1902 (title 18, sec. 501, D. C. Code, 1940, line 11), is 
amended by striking out therefrom the words “one year” 
and inserting in lieu thereof the words “six months”. 

Sec. 2. Section 267 of said Act approved March 3, 1901 
(title 20, sec. 306, D. C. Code, 1940, lines 6 and 9), is 
amended by striking out the word “twenty” and insert¬ 
ing in lieu thereof the word “five” and by striking out 
the words “within thirty days after, the first publication” 
and inserting in lieu thereof the words “within ten days 
after publication”. 

Sec. 3. Section 309 of said Act approved March 3, 1901 
(title 18, sec. 401, D. C. Code, 1940, line 2), is amended 
by striking out the words “three months” and inserting 
in lieu thereof the words “two months”. 



Sec. 4. Section 315 of said Act approved March 3,1901 
(title 18, sec. 407, D. C. Code, 1940, line 3), is amended by 
striking ont the words “three months” and inserting in 
lien thereof the words “two months”. 

‘ 

Sec. 5. Section 348 of said Act approved March 3,1901 
(title 18, sec. 518, D. C. Code, 1940, lines 9, 15, and 19), 
is amended by striking ont the words “nine months” where 
they appear three times in said section and inserting each 
time in lien thereof the words “three months”. 

Sec. 6. Section 350 of said Act approved March 3,1901 
(title 18, sec. 526, D. C. Code, 1940, lines 2 and 6), is 
amended by striking ont the words “one year” and in¬ 
serting in lien thereof the words “six months” and by 
striking ont the words “at least six months” and insert¬ 
ing in lien thereof the words “at least three months”. 

Sec. 7. Section 361 of said Act approved March 3,1901 
(title 20, sec. 601, D. C. Code, 1940), is amended by striking 
the period at the end of said section and inserting in lieu 
thereof a colon and the following words: “Provided, That 
said account may be rendered six months from the date 
of his letters.” 
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Filed May 12 1950 Harry M. Hull, Clerk 

IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROSE KALIS 
2401 Calvert Street, N. W. 
Washington, D. C., 

Plaintiff 


vs. 


W iTjLTAM E. LEAHY, as Executor, Estate of Annie A. 
Kilroy, deceased, 821 Fifteenth Street, N. W., 
Washington, D. C., 

Defendant. 


Civil Action No. 2107-’50 


Complaint for Services Rendered 

i 

L Jurisdiction is conferred by the provisions of Sec¬ 
tion 306, Title 11, District of Columbia Code, 1940 Edi¬ 
tion. 

2. The plaintiff is an adult citizen of the United States 
and a resident of the District of Columbia. 

3. The defendant is an adult citizen of the United 
States and a resident of the District of Columbia, and 
is sued in his capacity as Executor of the Estate of 
Annie A. Kilroy, deceased. 

4. In January, 1931, plaintiff was a Registered Nurse, 
practicing her profession in this District, at which time 
plaintiff was engaged by the said decedent, Annie A. Kil¬ 
roy, to serve as her companion, in addition to the plain¬ 
tiff’s carrying on her professional nursing work. In 
about April, 1934, at the instance of the said Annie A. 
Kilroy, the plaintiff was induced to give up her profes- 
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sional practice, at a financial sacrifice to her, and to se¬ 
cure a position as a nurse with the United States Gov¬ 
ernment, in order that plaintiff would have a regular 
schedule of hours in which to serve as a companion 
2 for the said decedent; and thereafter, and until Sep¬ 
tember, 1945, the plaintiff continued to serve as a 
companion for the said decedent From September, 1945 
to the date of death of said decedent, on September 19, 
1948, the physical condition of said decedent was such 
that the services rendered to her by the plaintiff were 
those of a nurse. 

During the period from January, 1931 to September' 19, 
1948, the plaintiff resided at the residence of the said 
decedent, but plaintiff paid the decedent an agreed amount 
per month for board and room; the plaintiff has received 
no money from the said decedent or from her Estate for 
the rendition of the afore-mentioned companion and nurs¬ 
ing services. The said decedent promised the plaintiff 
on several occasions, that she would take care of the 
plaintiff, meaning and implying that the said decedent 
would make provision in her will for the plaintiff to com¬ 
pensate her for the services rendered, but that the said 
decedent failed to do so. 

5. The defendant, as Executor of the Estate of Annie 
A. Kilroy, deceased, is indebted to the plaintiff for the 
reasonable value of said services as follows: 

For services as companion from 
January, 1931 to September, 1945 , 

@ $125.00 per month- $21,000.00 

For professional services as nurse 
from September, 1945 to September 
19, 1948 @ $8.00 per night_ 8,472.00 

Total- $29,472.00 

6. The plaintiff probated her claim, as aforementioned 
against the said decedent’s Estate, and it was rejected 
by the defendant on October 27,1949. 




WHEREFORE, plaintiff demands judgment against de¬ 
fendant in the sum of $29,472.00 besides interest and 
costs. 

/s/ Leo A. Rover 
Leo A. Rover 
/s/ Clarence G. Pechacek 
Clarence G. Pechacek 
206 Southern Building 
Washington 5, D. C. 
Attorneys for Plaintiff. • 
• • • • 

4 Filed May 19 1950 Harry M. Hull, Clerk 

Motion to Dismiss 

Comes now the defendant William E. Leahy, executor 
of the estate of Annie A. Kilroy, deceased, and respect¬ 
fully moves the Court to dismiss the action filed against 
him herein by the plaintiff, and for reasons therefor as¬ 
signs: 

1. The complaint fails to state a claim against the 
defendant upon which relief can be granted for the rea¬ 
son that the action is barred by Title 18, Section 518 of 
the District of Columbia Code, (1940) as amended by 
the Act of June 24, 1949 (Pub. Law No. 125) 77 W. L. R. 
Pg. 634. 

2. Paragraph 6 of the plaintiff’s complaint indicates 
that the defendant rejected the claim of the plaintiff on 
October 27, 1949. The statute in force at the time of the 
rejection of plaintiff’s claim by the defendant provided: 

“if on any claim exhibited and disputed as aforesaid 
the creditor or claimant shall not, within three months 
after such dispute or rejection commence a suit for recov¬ 
ery the creditor shall be forever barred.” 

The instant suit was barred by the aforesaid statute 
three months subsequent to October 27, 1949, ie., Jan¬ 
uary 27, 1950. The claim was probated October 3, 1949. 
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Points & Authorities in Support of the Motion, 

Rule 12b, Federal Rules of Civil Procedure. 

The Court’s attention is respectfully invited to the case 
of Pearson v. O y Cownor, decided by Judge Baily of this 
Court, and reported in 2 Federal Ride Decisions, Page 
521 (1942 ) . The Court there said: 

“The present rules are modelled largely on the former 
equity rules under which the defense of the statute of 
limitations could be raised by a motion to dismiss. One 
of the objects of the new rules is the saving of time, and 
it would seem to be a useless waste of time not to enter¬ 
tain a motion to dismiss where a complaint shows on its 
face that the cause of action is barred. This defense is 
raised “affirmatively” in the motion to dismiss, and it 
seems unnecessary to go further and raise the same de¬ 
fense by answer.” 

5 Similarly, in the case of Stoddard v. Morrin, 8 

Federal Ride Decisions Page 375 (1942), Judge 
Baily again announced: 

“I do think that if a complaint shows on its face that 
a cause is barred by laches or the statute of limitations 
a motion to dismiss will lie.” 

The defendant maintains that the statute set forth in 
Title 18, Sec. 518 of the D. C. Code (1940), as amended 
by Pub. Law No. 125, approved June 24,1949, 77 W. L. R. 
634, is in so far as claims against an executor are con¬ 
cerned, a statute of limitations. In fact the statute re¬ 
cites that it may be pleaded in bar. 

It is respectfully submitted that the motion to dismiss 
should be granted. 

/s/ Jas. F. Reilly & Eugene B. Sullivan, 

Jas. F. Reilly & Eugene B. Sullivan, 
Attys. for Defendant, 

82115th St, NW, 
Wash’n, D. C. 
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Filed Jun 26 1950 Harry M. Hull, Clerk 
Order of Dismissal 

Upon consideration of the Motion to Dismiss filed by 
the defendant herein, the Court having heard argument 
thereon, and it appearing to the Court that the cause of 
action was instituted more than three months after the 
rejection by the executor of the plaintiff’s claim, it is, by 
the Court, this 26th day of June, 1950, 

ORDERED that the cause of action instituted herein 
be and the same is hereby dismissed. 

/s/ Edward M. Curran, 

Judge. 

• • * • 

7 Filed Jul 14 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given that Rose Kalis, plaintiff above 
named, hereby appeals to the United States Court of 
Appeals for the District of Columbia Circuit from the 
Order of Dismissal of the Complaint entered in this ac¬ 
tion on June 26,1950. 

/s/ Leo A. Rover 
Leo A. Rover 
/s/ Clarence G. Pechacek 
Clarence G. Pechacek 
Attorneys for Appellant, 
Rose Kalis, 

206 Southern Building, 
Washington 5, D. C. 



10 Filed Aug 28 1950 Harry M. Hall, Clerk 
Stipulation as to Addition to Record on Appeal 

It is hereby stipulated by and between the parties here¬ 
to that the following facts shall constitute an addition 
to the record on appeal in the above-entitled cause: 

1. That Annie A. Kilroy, the decedent referred to in 
the above-entitled cause, died on September 19,1948, leav¬ 
ing a Last Will and Testament which was filed with the 
Register of Wills of this Court (Administration No. 
71,868); 

2. That the defendant herein qualified as Executor of 
the Estate of Annie A. Kilroy, deceased, and that Letters 
Testamentary were issued to him in said Estate on Oc¬ 
tober 5,1948; 

3. That plaintiff herein probated her claim against 
said Estate on October 3, 1949, and that said claim was 
rejected by the defendant on October 27, 1949. 

/s/ Leo A. Rover 
Leo A. Rover 
/s/ Clarence G. Pechacek, 

Clarence G. Pechacek, 

Attorney for Appellant (Plaintiff) 
/s/ James F. Reilly, 

James F. Reilly, 

Attorney for Appellee (Defendant) 
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APPELLEE’S STATEMENT OF THE QUESTION 

PRESENTED. 

The specific question is whether a suit instituted May 
12, 1950, on a legally authenticated claim filed October 5, 
1949 against decedent’s estate, as provided in Title 18, Sec¬ 
tion 502, et seq., District of Columbia Code (1940), and re¬ 
jected by the executor, as provided in Title 18, Section 516, 
on October 27,1949, is barred by reason of a statute enacted 
June 24, 1949, although the decedent died September 19, 
1948 and her executor qualified October 5, 1948. The 
statute of June 24,1949 reduced from nine (9) to three (3) 
months the period during which a rejected claim could be 
sued upon. 
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BRIEF FOR APPELLEE. 


JURISDICTION. 

The jurisdiction of the District Court was founded on 
Title 11, Section 306, et seq., of the District of Columbia 
Code (1940). The jurisdiction of this Court is based upon 
Title 28, Section 1291, United States Code, as well as Title 
17, Section 101 of the District of Columbia Code (1940). 
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APPELLEE’S STATEMENT OP THE CASE. 

The decedent died September 19,1948. 

The decedent’s will was admitted to probate in the United 
States District Conrt for the District of Columbia on Octo¬ 
ber 5,1948. Qualification of the executor and letters testa¬ 
mentary on decedent’s estate were issued on October 5,1948. 
(App. 7-A) 

Pursuant to the appropriate statute (Title 18, Section 
509, District of Columbia Code, 1940) the plaintiff probated 
her claim on October 3,1949. (App. 3-A - 7-A) The execu¬ 
tor rejected the claim October 27, 1949. (App. 3-A and 
7-A) Suit was instituted in the Court below on May 12, 
1950. (App. 2-A). Motion to Dismiss on the ground that 
the action was barred by Title 18, Section 518, District of 
Columbia Code (1940) as amended, was interposed and 
sustained. (App. 4-A and 6-A). This appeal followed. 
(App. 6-A) 

STATUTES INVOLVED. 

Title 18, Section 509, District of Columbia Code (1940) 

Title 18, Section 518, District of Columbia Code (1940) 

Public Law 125, approved June 24, 1949, United States 
Code, Cong. Service, 1949, Volume 1, Page 269 

SUMMARY OF ARGUMENT. 

In this case decedent died September 19,1948. Appellee 
qualified as executor of her estate on October 5,1948. The 
statute in force at that time provided that upon rejection 
by an executor of any claim against the estate of decedent, 
the claimant must file suit thereon within nine (9) months 
or be forever barred. On June 24, 1949, the statute was 
changed reducing the time in which suit must be instituted 
from nine (9) months to three (3) months. On October 3, 
1949, appellant filed her claim against the decedent’s 
estate for services rendered by her to decedent. On Octo¬ 
ber 27, 1949, appellee rejected the claim. Appellee filed 
suit upon the rejected claim on May 12,1950. The question 
presented is whether the period of limitations is nine (9) 
months or three (3) months. Appellee maintains that the 
period of limitations is three (3) months. 
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ARGUMENT. 

L 

The Suit Was Barred by Statute. 

Much has been said by appellant to substantiate the 
theory that the cause of action instituted herein arose when 
the decendent died on September 19, 1948. The appellee 
m a i ntains that the remedy of appellant is determined by the 
statute in force at the time suit was instituted. Secondly, 
that the cause of action arose when he, as executor of de¬ 
cedent’s estate, rejected the probated claim of appellant 
Her complaint indicates she probated it on October 3,1949# 
(App. 7-A) The statute here in question was approved 
June 24,1949. Rejection of the claim by appellee was made 
on October 27, 1949, some six (6) months after the statute 
went into effect The statutes in effect at the time appellant 
probated her claim in the lower Court as well as at the time 
of its rejection provided: 

D. C. Code (1940) Title 18, Section 502 

“No executor or administrator shall be bound to 
discharge any claim against his decedent unless the 
same shall be exhibited to him, legally authenticated, 
or unless such claim shall have been passed by the 
probate court and entered by the register of wills upon 
his docket.” 

Title 18, Section 503 

“No executor or administrator shall discharge any 
claim against his decedent (otherwise than at Ms own 
risk) unless the samel be first passed by the probate 
court, or unless the said claim shall be proved accord¬ 
ing to the following rules: 

Title 18, Section 509 

“The vouchers or proofs of any claim on open ac¬ 
count shall be a certificate of an oath taken by the 
creditor or agent since the death, indorsed on or an¬ 
nexed to the account, that the account as stated is just. 
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and true, and that he, the creditor, or any one for him, 
hath not received any part of the money stated to be 
due or any security or satisfaction for the same except 
what (if any) is credited.” 

Title 18, Section 513 

“The register of wills shall enter in a suitable book, 
to be provided by him for that purpose, all claims 
against a decedent as they are regularly passed by the 
probate court, giving the date of the passage, the name 
of the creditor, the character of such claim, whether 
on note or open account, bond, bill, obligation, judg¬ 
ment, or other evidence of debt, and the amount there¬ 
of, and the entry of a claim upon such docket shall be 
taken as notice to the executor or administrator of its 
existence.” 

Title 18, Section 516 

“No executor or administrator shall be obliged to 
discharge any claim of which vouchers and proofs 
shall be exhibited as aforesaid, but may reject and at 
law dispute the same in case he shall have reason to 
believe that the deceased never owed the debt, or had 
discharged the same, or a part thereof, or had a claim 
in bar.” 

Title 18, Section 518 

“If a claim be exhibited against an executor or ad¬ 
ministrator which he shall think it his duty to dispute 
or reject, he may retain in his hands assets propor¬ 
tioned to the amount of the claim, which assets shall 
be liable to other claims, or to be delivered up or dis¬ 
tributed in case the claim be not established; and if 
on any claims exhibited and disputed as aforesaid 
the creditor or claimant shall not, within three months 
after such dispute or rejection, commence a suit for 
recovery the creditor shall be forever barred; and the 
executor or administrator may plead this section in 
bar, together with the general issue or other plea 
proper to bring the merits of the cause to trial; and 
on any dividend to be made three months after such 
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dispute or rejection and failure to bring suit the 
executor or administrator may proceed to pay or dis¬ 
tribute as if he had not knowledge or notice of such 
claim or as if it did not exist; but if the claim be put 
in suit within the three months it may be ascertained 
by verdict or otherwise, and the court shall proceed 
as herein directed, regard being had to the rules here¬ 
in laid down as to the notice to be given by the execu¬ 
tor or administrator and distribution or payment be 
made after such notice.” 

Be it remembered that the plaintiff below could have 
selected either of two causes of action in attempting to 
prevail. She could and did proceed under Title 18, Section 
502, 509, et seq, (supra) of the District of Columbia Code, 
1940. In the alternative she could have proceeded in as¬ 
sumpsit as was done in Clmuams v. Sheets, infra. Statutes 
authorizing the former provide for the payment of claims 
of creditors against decedent’s estate. If a claimant wishes 
to be paid by the executor before distribution is made to 
legatees, he must proceed under the aforementioned stat¬ 
utes. 

Filing of claims, pursuant to the statute, is an informal 
statement of a cause of action. The purpose of the legis¬ 
lation is to afford a simple, inexpensive and expeditious 
remedy for the administration of decedents estates, cf. 
Wilson v. Hafley, (S.C. Tenn., 1949) 226 S.W.(2) 308. 

On October 5,1949, the appellant by probating her claim 
legally authenticated charged the appellee with notice of 
it. She accepted the benefits of and was barred by the 
restriction of the statute in force at that time. The statute 
upon which the Court below relied was in force at the time 
her claim was rejected. Her right of action accrued at the 
time of rejection for the very simple reason that the statute 
required her to submit her claim to the executor in order 
to charge him with responsibility of it. That her interests 
would be better protected by proceeding as she did is ad¬ 
mitted on page 10 of appellant’s brief. There, her counsel 
states: 
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“In the instant case, the effect of appellant’s having 
probated her claim, was to confer npon her a valuable 
right in that she was provided with security and assur¬ 
ances for the payment thereof npon the establishment 
of the claim that are not available to a creditor pur¬ 
suing other provisions of law in the enforcement of a 
claim.” 

A cause of action accrues when a suit may be properly 
brought thereon. Paulson v. TJ. S., (CCA 10th, 1935) 78 
F(2) 97, Bass v. Standard Accident Life Ins. Co., (CCA 
4th, 1934) 70 F(2) 86, or as the Supreme Court said in 
Clark v. Iowa City, 87 U. S. 583, 22 L. Ed. 427: 

“All statutes of limitations begin to run when the 
right of action is complete.” 

The same principle is announced in Perm. Coal <& Coke 
Cory. v. TJ. S., (Ct. Claims) 70 F.S. 136, 140 and Dusek v. 
Perm. Railroad Co., (CCA 7th, 1933) 68 F(2) 131. 

Appellee makes no claim that the statute of June 24, 
1949, reducing the time in which suit shall be instituted is 
retroactive in effect Statutes of limitation affect the 
remedy. They do not extinguish the right (See authorities 
hereinafter cited.) 

Appellant’s right of action was complete upon rejection 
of her claim by appellee. Suit could not have been insti¬ 
tuted until then because she did not know whether her 
claim would be honored or rejected. 

The second remedy of the claimant is the common law 
action of assumpsit. The creditor need not probate his 
ftlftim. A claim is probated when it is submitted to the 
executor legally authenticated. Suit could have been insti¬ 
tuted on the claim without it having been legally authen¬ 
ticated and exhibited to the executor. However, if the 
claimant proceeds without submission to the executor of his 
legally authenticated claim and the executor has lawfully 
distributed all the funds of the estate, she has no cause of 
action against him. Clawans v. Sheetz, 67 App. D.C. 366, 
92 F(2) 517; ZoUickoffer v. Seth, infra. 


r 
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In Clcvwans v. Sheetz, supra, tins Conrt held that, where 
the claim is not probated, the normal three (3) year statute 
of limitations prevails. 

Statutes of limitation may operate upon existing causes 
of action so as to reduce the time in which an action may 
be brought to enforce a demand. 

In Evcvns v. Finley, (Supreme Court Oregon, 1941) 111 
P(2) 833, the statute of limitations relative to chattel 
mortgages was changed. The mortgage there in issue 
was executed in 1933 and prior to the change of the statute 
in 1935. The earlier statue provided that a mortgage of 
personal property, not accompanied by delivery, was void 
as to purchasers in good faith. The subsequent statute 
held that the effect of recording should cease as to all per¬ 
sons upon the expiration of three (3) years. There was 
no time limit under the old statute. The defendant con¬ 
tended that the law as it existed at the time of the execu¬ 
tion of the mortgage was applicable. The Court said: 

“Statutes of limitation affect only the remedy and 
do not extinguish the right. State Land Bd. v. Lee, 
84 Oregon 431, 441, 165 P. 372; Kaiser v. Idelman, 57 
Oregon 224, 108 P. 193, 28 LEANS 169; Goodwin v. 
Morris, 9 Oregon 322. Therefore, it is universally 
held that: 

1 The legislature may enact a statute which limits the 
time within which actions may be brought to enforce 
demands, where there was previously no period of 
limitation or which shortens the existing time of limi¬ 
tation and such law may operate upon existing con¬ 
tracts without being invalid as impairing their obli¬ 
gations. *12 Am. Jur. 89, Sect. 445,16 C.J.S. 693, Sect. 
226, 17 R.C.L. 672, Sect. 11. The rule is subject to the 
limitation that a reasonable time must be given for the 
commencement of an action before the bar takes effect. 
Terry v. Anderson, 95 U. S. 628, 24 L.E. 365.” 

That the three months provided for in the new statute 
is reasonable is best substantiated by the fact that it has 
been the maximum time allowed to bring suit upon a re¬ 
jected claim since June 24, 1949. 
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Melbourne v. Kelley, (S. C. Kansas 1915) 93 Kan. 753, 
145 P. 816, was an action to establish a claim against the 
estate of a deceased person. Letters of administration 
were issued on December 10, 1910. At that time the stat¬ 
ute allowed three (3) years to file a claim against an es¬ 
tate. In May 1911, the statute was changed reducing the 
time to two (2) years. It will be noticed that the plaintiff 
then had eighteen (18) months in which to bring an action 
to enforce his claim. He did not file it for two (2) years. 
The Court held that he had been allowed a reasonable time 
to pursue his remedy and that the action was barred by the 
new statute. Citing —Sohn v. Water son, 84 IJ. S. 596, 21 
LJE. 737. 

In Sohn v. Waters on, supra, Sohn, a citizen of Ohio, 
brought an action against Waterson, a citizen of Kansas, 
to recover a judgment which had been rendered in favor 
of Sohn against Waterson in Ohio in 1864. The cause of 
action was brought in 1870 in Kansas because that is where 
the defendant lived. The defendant pleaded the statute of 
limit ations which was two (2) years. Waterson had been 
a citizen of Kansas since 1854. 

In 1859 Kansas passed a statute of limitations barring 
any action on judgments rendered beyond the limits of the 
territory, unless they were commenced within two (2) 
years after the cause of action accrued. The plaintiff con¬ 
tended that this statute could not apply to actions which 
accrued more than two years prior to its passage. The 
trial court held that when the act took effect, the statute 
of limitations began to run and that actions must be 
brought within two (2) years. Having been brought with¬ 
out that period, it was barred. The Supreme Court affirmed 
and said: Page 739 

“It would seem to be dear that it (the statute of 
limi tations) must commence when the cause of action 
is first subjected to the operation of the statute, unless 
the legislature has otherwise provided.” 
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In the instant case, the appellant’s cause of action was 
first subject to the operation of the statute after she filed 
her claim and it was rejected. The statute went into effect 
on June 24,1949. He claim was rejected October 27, 1949. 
She then had three (3) months to bring her action. She 
did not do so. 

A general treatise on statutes shortening the time in 
which to file claims against decedent’s estate is found in 117 
A. L. R. 1208. On page 1210 we find the annotator to 
state: 


“However, it was held, in E. S. Parks Shellac Co. v. 
Jones (1928) 265 Mass. 108,163 N.E. 883, that the pre¬ 
sumption against retroactiveness did not apply to a 
statute shortening the time for summoning in an 
executor to defend an action originally brought against 
his testator. And in so holding, the court referred, for 
the reasons for such exception, to Mulvey v. Boston 
(1908) 197 Mass. 178, 83 N.E. 402, 14 Ann. Cas. 349, 
stating that it had been therein held that the principle 
as to presumption was not applicable to a statute 
shortening the period of limitation for bringing an ac¬ 
tion, provided a reasonable time is allowed within which 
an action may be brought after the enactment of the 
statute. In the latter case, on facts not within the scope 
of the annotation, it was said: ‘In ascertaining the 
meaning of statutes, it is a general rule that they are 
intended to operate prospectively and not retroactively. 
It follows, therefore, that in the absence of an express 
provision to that effect^ they do not relate back, to 
change previously existing substantive rights of prop¬ 
erty. Most such rights cannot constitutionally be af¬ 
fected by legislation. But in the prospective operation 
of a statute which deals only with remedies and the 
enforcement of rights, the future procedure under the 
new legislation is as applicable to previously existing 
substantive rights as to those afterwards acquired . 
Statutes of limitation relate only to the remedy, and 
they control future procedure m reference to previ¬ 
ously existing causes of action. This is the general rule 
in regard to such statutes, where they contain no lan¬ 
guage clearly limiting their application to causes of ac¬ 
tion arising in the future.’ ” (Italics ours) 



The converse of a statute such as the instant one is dis¬ 
cussed in the case of Condon v. Haitsma (S. Judicial Ct. 
Mass., Suffolk, 1950) 90 N.E. (2) 549. There an action was 
instituted for attorney’s fees rendered to an estate and 
earned prior to January 1,1947. The suit was filed January 
27,1949. Prior to January 1,1947 the statute of limitations 
for services rendered, as legal representative of an estate, 
was one year. After January 1, 1947 an act was passed 
increasing the period of limitations for services rendered. 
The Court held that the claim was good and not subject to 
the statute of limitations. It said: 

“There can be no objection to the result we arrive 
at because the services for which payment is sought 
were rendered and incurred prior to the effective date 
of section 39A—O.L. (the statute involved). This 
statute related only to the remedy and procedure in 
collecting a claim and affected no substantial rights 
so that it may be said to operate retroactively. ,, 

Nothing in the case of Tuohy v. Trail, 19 App. D. C. 79 
(1901), cited by appellant, is contrary to the contention of 
the appellee here. There a suit was instituted by a daughter 
against the estate of her father for services rendered by 
the daughter to her father during his lifetime, upon con¬ 
sideration that the father would provide for the daughter 
in his will The Court said: (page 88) 

“As to the nature and mode of compensation, if a 
contract or understanding be found to exist, there can 
be no real difficulty. It is well settled that where, 
from the circumstances of the case, it is manifest that 
it was understood by both parties that compensation 
should be made by will, and none is made, an action lies 
to recover the value of such services. Wood, Mast. & 
Servt. Sect. 71. And in this aspect of the case, if such 
contract or understanding be found by the jury, the 
statute of limitations, as held by the court below, would 
form no bar to the action.” 

The father died August 6,1898. The action was brought 
August 18,1901. This case merely holds that a claim against 
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decedent’s estate will not be barred by limitations nntil the 
lapse of the statutory period after administration granted. 
Appellee does not claim to the contrary. Nothing in this 
case indicated that a claim legally authenticated was pre¬ 
sented to the fiduciary or rejected by him. 

The case of West v. Bauduit, 59 App. D. C. 74, 33 F. (2) 
370, also cited by appellant, was an action in assumpsit. 
The plaintiff sought to recover the reasonable value of serv¬ 
ices rendered by her to defendant’s testatrix for approxi¬ 
mately four (4) years prior to death. This Court held 
that the action for services must be brought within three 
(3) years from the time services were performed, unless 
there was an agreement whereby the servant was to be com¬ 
pensated for by a provision in the will. In the latter in¬ 
stance, no cause of action arose until the death of the 
decendent and her failure at death to leave a will making 
this provision. 

Neither of the aforementioned cases, both of which are 
relied upon by the appellee, deals in any manner with the 
statute herein involved. Neither of the cases reveals that 
a claim was filed against the estate under the pertinent 
statute with rejection by the executor. 

In Clawans v. Sheetz, 67 App. D. C. 366, 373, 92 F. (2) 
517, this Court held that the statute of limitations was three 
(3) years on a claim that was not submitted to the executors 
legally authenticated. The Court, on pages 371, 372, stated 
that the statute herein involved was a special statute of limi¬ 
tations . The Court adopted the language of the Maryland 
Court of Appeals in the case of Zollickoffer v. Seth, Execu¬ 
tor , 44 Md. 359 (1876): 

“By this provision (our statute) the creditor is for¬ 
ever barred all right or recovery against the assets of 
the estate.” 

Ferguson v. Ferguson , 169 Va. 77, 192 S.E. 774, is not of 
benefit to the appellant. In that case, on the date of the 
probate of the will of decedent the statute allowed two 
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(2) years in which, to caveat. Subsequently and prior to the 
expiration of the two (2) years, the statute reduced the 
time to one (1) year. 

A careful reading of Ferguson v. Ferguson, supra, indi¬ 
cates it favors appellee. There, the Court said: 

“The new enactment is held to apply to all rights or 
causes of action, after its passage.” 

The plaintiff probated her claim October 3, 1949. The 
statute went into effect June 24, 1949. Her claim was re¬ 
jected October 27, 1949. We submit that appellant’s claim 
then ripened into a cause of action and the statute in force 
at that time determined when she must sue. 

The case of The Fred Smartley, Jr., et ad., v. Penn. Sugar 
Co. (CCA 4th, 1940) 108 F. (2) 603, was a maritime case for 
damages to cargo which was shipped in November, 1935. 
Liability was claimed because of the unseaworthiness of the 
vessel at the inception of the voyage. On April 18,1936 the 
shipper filed written claim of loss with the owner. On 
August 13,1936 a libel to recover damage was filed. Judg¬ 
ment was obtained March 19,1938. 

In June 1936 Congress passed a statute of limitations 
restricting to six (6) months after written notice of claim 
the period during which the owner might petition for limi- 
tion of liability. 

A petition for limitation of liability was filed March 11, 
1939. It was denied because the petition was not filed in the 
time required by statute. 

On April 18, 1936, at the time the shipper filed written 
claim of loss, there was no statute relative to limi tation of 
liability. The owner of the vessel could, before or after 
judgment, file a proceeding to limit liability. In holding the 
claim barred, the Court said: Page 607 

“Where claims had not been filed, the six months 
period would run from the filing of the first claim, just 
as in cases where liability accrues after the passage of 
the statute. Where as here claim had been filed, the 
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six months period would run from the passage of the 
act.” 

Finally, the Court said: Page 608 

“If liability had accrued prior to the passage of the 
act but no claim had been filed prior thereto, it would 
seem clear that the statute should be construed to limit 
the filing of petition to six months after the filing of 
claim.” 

See also Johanna Cotton Mills v. National Labor Rela¬ 
tions Board (CCA 4th, 1949) 176 F. (2) 749, 754. 

H 

Legislative History of the Statute. 

The legislative history of the act reducing from nine 
(9) to three (3) months the time within which a creditor 
whose claim is rejected must sue the fiduciary is set forth 
in United States Code Congressional Service, Volume 2, 
pages 1411, 81st Congress, 1st Session, 1949. The pur¬ 
pose of the bill was to permit the closing of estates within 
six (6) months of the appointment of the personal repre¬ 
sentative. 

True it is that at the time of the appointment of appellee 
this act was not in effect, but at the time of the filing of 
appellant’s claim and its rejection it was in effect. 

It is interesting to note the following extract from the 
House report on the bill which is set forth on page 1411 
of the United States Code Congressional Service, supra. 
Page 1412 

“The act (bill) accelerates from 1 year to 6 months 
the time for asserting creditor’s rights against the 
estate of a nonresident decedent (code, sec. 18-501); 
the act (bill) reduces the time within which an absent 
executor must qualify (code, sec. 20-306); it reduces 
the time for inventories from 3 months to 2 months 
(code, sec. 18-401 and 18407); it reduces the time 
within which a creditor, whose claim is rejected, must 
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sne the fiduciary, from 9 months to 3 months (code, 
sec. 18-518); it provides that a fiduciary who pays 
away assets 6 months after his letters shall not be 
answerable for debts not known to him, provided he 
has published at least 3 months before asking distri¬ 
bution, in lieu of the present time limits of 1 year and 
of 6 months, respectively (code, sec. 18-526); and the 
act (bill) expressly provides that a fiduciary’s first 
account may be rendered 6 months from the date of 
his letters (code, sec. 20-601). 

The report recites a communication from our Bar Asso¬ 
ciation to the following effect: 

“The foregoing accelerated time limits will apply to 
all estates; but none of them will impose any hard¬ 
ship, in our compact community, and in these days of 
rapidity of transit and of communication. Moreover, 
extensions of time will continue to be available, in the 
court’s discretion, as at present. The provisions of 
this optional 6 months’ period can do no possible harm 
to him who does not elect to use it; and it will be of 
the benefit of many who will use it. Maryland, Vir¬ 
ginia and ‘Pennsylvania are among the States, of which 
there are at least 18, which provides for a 6 months’ 
administration.” (Italics ours) 

m. 

Analysis of Appellant’s Authorities. 

The Alamo Development Corp. v. Thomas case (Tenn.) 
212 S.W. (2) 606, and the Hathaway v. Merchants Trust 
Co. case, 218 ILL 580, 75 N.E. 1060, cited by appellant, are 
not in point. In the former case the creditor filed his claim 
prior to the effective date of the statute, and the question 
was solely had it been filed in time. Everything required 
to be done was done prior to the statute. In the Hathaway 
case the claim was allowed June 25, 1903 and the statute 
did not go into effect until July 1,1903. 

Similarly, the case of United States Fidelity & Guaranty 
Co. v. Strothers Wells Co., 209 U. S. 306^ 52 L. Ed. 804, so 
strongly relied upon by appellant, is inapplicable. The 
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respective rights of the parties had been settled and the 
canse of action was already in existence at the time of the 
amendment of the statute. The Supreme Court said: 
page 312 


“The legal rights of the Struthers Wells Company 
had become vested before the enactment of the amend¬ 
ment.’ y 


Paschall v. Reed, (1943) 320 I1L App. 390, 51 N.E. (2) 
342, is not analogous to the instant case. There the Court 
dealt with the claim of the creditor against an estate. It 
did not deal with the remedy. Even so, there was a sav¬ 
ings clause in the new statute which the District of Colum¬ 
bia statute did not have. 

Such cases as In re Hall’s Estate, (1943) 233 la 1148,11 
N.W. (2) 379, and Mott v. Fulton, (1936) 131 Ohio St. 500, 
3 N.E. (2) 404, both dealt with the filing of claims. Neither 
of the authorities discuss the rejection of claims and the 
remedy permitted to the creditor upon such rejection. 

The cases cited by appellee, hereinbefore set forth, clear¬ 
ly show that where the remedy allows a reasonable time 
within which a claimant may file his cause of action, the 
new statutes are effective. The appellant had no vested 
right to the remedy which could not be cut down by the 
statute of limitations in force at the time she could bring 
her cause of action. 


CONCLUSION. 


It is respectfully submitted that the judgment of the 
'Court below should be affirmed. 


James F. Reilly, 

Eugene B. Sullivan, 
Attorneys for Appellee , 
82115th Street, N. W. 
Washington 5, D. C. 






